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1. MEETING CALLED TO ORDER  

A regular meeting of the Council of the City of Blue Ash, Ohio, was held on October 8, 2020.  
Mayor Marc Sirkin called the meeting to order in Council Chambers at 7:00 PM.  

2. OPENING CEREMONIES 

Mayor Sirkin led those assembled in the Pledge of Allegiance. 

3. ROLL CALL 

MEMBERS PRESENT:  Councilman Jeff Capell, Councilman Joe Leet, Vice Mayor Pramod 
Jhaveri, Councilwoman Katie Schneider, Councilwoman Jill Cole, 
Councilman Lee Czerwonka, and Mayor Marc Sirkin 

ALSO PRESENT:  City Manager David Waltz, Solicitor Bryan Pacheco, Clerk of 
Council Jamie Eifert, Treasurer/Administrative Services Director 
Sherry Poppe, Police Chief Scott Noel, Community Development 
Director, Dan Johnson, Communications Coordinator Rachel 
Murray, Executive Assistant Julie Kipper, Lieutenant Steve 
Schuler, Police Dispatcher, Katie Farmer and interested citizens 

4. RECOGNITION OF BLUE ASH POLICE OFFICERS 

City of Springdale Police Chief, Thomas Wells, along with Springdale police officers were present 
to recognize and express their gratitude to the City of Blue Ash Police Department, Police Chief 
Scott Noel, Lieutenant Steve Schuler and Dispatcher, Katie Farmer for their response and 
assistance to the Springdale Police Department with the recent loss of Springdale Police Officer 
Kaia Grant. 

5. ACCEPTANCE OF AGENDA 

Councilman Czerwonka moved, Vice Mayor Jhaveri seconded to accept the agenda. A voice vote 
was taken. All members present voted yes. Motion carried. 

1. MEETING CALLED TO ORDER 

2. OPENING CEREMONIES 

3. ROLL CALL – Clerk of Council Jamie K. Eifert 

4. ACCEPTANCE OF AGENDA 

5. RECOGNITION OF BLUE ASH POLICE OFFICERS 

6. PUBLIC HEARING – 7:00 PM - to hear an appeal of a decision by the Board of Zoning Appeals denying an 
appeal that sought to overturn an Order from the City to cease operation of an illegal commercial land use (a 
drug and alcohol rehabilitation facility) at 4365 Classic Drive in the R-2 Residential Zoning District. 

7. APPROVAL OF MINUTES 

a. Regular Meeting of September 10, 2020 

8. COMMUNICATIONS 

a. Communications to Council – Clerk of Council Jamie K. Eifert 

b. Reports From Outside Agencies 

c. Mayor’s Report – September 2020 

d. Financial Report – Motion to accept the report for September 2020 

9. HEARINGS FROM CITIZENS 

10. COMMITTEE REPORTS 

a. Finance & Administration Committee, Lee Czerwonka, Chairperson 

1. Motion setting the Budget Study Session for Monday, November 30, 2020 at 6:00 PM  

2. Resolution No. 2020-55,  confirming continuing membership in the Miami Valley Risk 
Management Association (MVRMA) and accepting the year 2021 
pool 

3. Resolution No. 2020-56,  Accepting property tax rates from Hamilton County for 2021 

4. Resolution No. 2020-57  Providing for amendments within the 2020 annual appropriation 
Resolution No. 2019-62 

b. Public Safety Committee, Jeff Capell, Chairperson 
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1. Motion establishing trick-or-treat hours in Blue Ash for Saturday, October 31, 2020 from 6:00 PM – 
8:00 PM 

2. Resolution No. 2020-58  Authorizing purchase of Emergency Medical Services vehicle 

11. MISCELLANEOUS BUSINESS 

12. EXECUTIVE SESSION 

a. Economic Development Assistance – to consider confidential information related to the marketing plans, 
specific business strategy, production techniques, trade secrets, or personal financial statements of an 
applicant for economic development assistance, or with respect to negotiations with other political 
subdivisions regarding requests for economic development assistance. 

b. Property Acquisition – to consider the purchase of property for public purposes, or for the sale of 
property at competitive bidding, if premature disclosure of information would give an unfair competitive 
or bargaining advantage to a person whose personal, private interest is adverse to the general public 
interest. 

13. ADJOURNMENT 

6. PUBLIC HEARING to hear an appeal of a decision by the Board of Zoning Appeals denying an 
appeal that sought to overturn an Order from the City to cease operation of an illegal commercial 
land use (a drug and alcohol rehabilitation facility) at 4365 Classic Drive in the R-2 Residential 
Zoning District. 

Mayor Sirkin opened the Public Hearing. The transcript of the hearing is attached.  

After all testimony was presented, Councilman Czerwonka moved, Councilwoman Cole seconded 
to convene an Executive Session to deliberate before rendering a decision on the matter. The 
Clerk called the roll. Councilpersons Cole, Czerwonka, Leet, Schneider, Vice Mayor Jhaveri and 
Mayor Sirkin voted yes, Councilman Capell voted no. Six yeses, one no. Motion carried. 

After returning from Executive Session, Councilman Czerwonka moved, Councilwoman Cole 
seconded to convene to the regular meeting. The Clerk called the roll. Councilpersons Capell, 
Cole, Czerwonka, Leet, Schneider, Vice Mayor Jhaveri and Mayor Sirkin voted yes, Motion carried. 

After Council’s consideration of the testimony and there being no further questions or 
comments, Councilman Czerwonka moved, Councilwoman Cole seconded to uphold the decision 
of the Board of Zoning Appeals and deny the appeal. The Clerk called the roll. Councilpersons 
Capell, Cole, Czerwonka, Vice Mayor Jhaveri, Councilpersons Leet, Schneider, and Mayor Sirkin 
voted yes, Motion carried. 

The public hearing was declared closed at 8:40 P.M. 

7. APPROVAL OF MINUTES 

Councilman Czerwonka moved, Vice Mayor Jhaveri seconded to approve the minutes of the 
regular meeting of September 10, 2020.  A voice vote was taken. All members present voted yes. 
Motion carried. 

8. COMMUNICATIONS 

a. Communications to Council 

There were no communications presented to Council. 

b. Reports From Outside Agencies 

There were no representatives from outside agencies present at the meeting. 

c. Mayor's Report – September 2020 

RECEIPTS COLLECTED:…………………………………………………………………………………………………...$10,377.00 
 (Cash Book Total / Restitutions / Bond Surcharge / Bond Forfeitures / Bond Returned) 

DISBURSEMENTS: 
To the City of Blue Ash 
  (Fines / Costs / Sealing Fee / Bond Forfeitures / HCMC Fines)………………………….…………….$7,687.00 
To the State of Ohio:…………..………………………………………………………………………….…….$2,533.00 
To Hamilton County Municipal Court………………………………………………………………………….… $87.00 
Refunds Issued / Overpayment………………...…………………………………………………………….…… $0.00 
Bond Money returned ………………………………………………………………………………………….…...$0.00 
Restitution payment………………………………………………………………………………………...…...$70.00 
TOTAL DISBURSEMENTS………………………………………………………………………………………….…...$10,377.00 
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BALANCE IN BOND ACCOUNT (not yet applied included in receipts collected)…………………………….$ 0.00 
Mayor’s Court traffic citations issued…………………………………………………………………………………..77 
Mayor’s Court Criminal / Building citations issued...................................................................................................11 
Total Mayor’s Court citations issued …………………………………………………………………………….….88 
Blue Ash Revenue from Mayor’s Court Cases:………………………………………………………………………...$7,687.00 

d.  Financial Report – September 2020 

Councilwoman Cole moved, Councilman Czerwonka seconded to accept the Financial Report for 
September 2020 as submitted. A voice vote was taken. All members present voted yes. Motion 
carried. 

CITY OF BLUE ASH FINANCIAL POSITION STATEMENT FOR THE MONTH ENDING SEPTEMBER 30, 2020 
MONTH TO DATE 2019 2020 

START OF MONTH FUND BALANCE:   $50,824,564.04  $53,651,547.38 
Revenues:     
 Earnings Tax Collections: $3,875,846.61  $2,884,691.58  
 Debt Financing (long term) -  -  
 Debt Financing (short term) -  -  
 Other Revenue Received: $1,288,420.49  $4,654,370.65  
 = Total Monthly Receipts  $5,164,267.10  $7,539,062.23 
Expenditures:     
 Long term Debt Payments -  -  
 Short term Debt Payments -  -  
 Other Expenditures: $3,444,482.99-  $4,654,859.55  
 = Total Monthly Expenditures:  $(3,444,482.99)  $(4,654,859.55) 
END OF MONTH FUND BALANCE:   $52,544,348.15  $56,535,750.06 

 
 

YEAR TO DATE 2019 2020 
START OF YEAR FUND BALANCE:   $46,657,445.51  $52,589,517.28 
Revenues:     
 Earnings Tax Collections: $27,024,611.43  $27,174,774.37  
 Debt Financing (long term) -  -  
 Debt Financing (short term) -  -  
 Other Revenue Received: $16,352,384.60  $15,664,106.57  
 = Total YTD Receipts  $43,376,996.03  $42,838,880.94 
     
Expenditures:     
 Long term Debt Retirement $4,312,981.45  $4,201,451.67  
 Short term Debt Payments -  $78,293.22  
 Other Expenditures: $33,177,111.94  $34,612,903.27  
 = Total YTD Expenditures:   $(37,490,093.39)   $(38,892,648.16) 
YEAR TO DATE FUND BALANCE:   $52,544,348.15  $56,535,750.06 
100% of the fund balance was invested as of 9/30/2020.  YTD Interest received: (incl. in Other Rev.): $379,939.72  
Receipt and expenditure figures do not include interfund transfers or advances.  All debt includes principal and interest. 

CITY OF BLUE ASH EARNINGS TAX RECEIPT SUMMARY FOR THE MONTH ENDING SEPTEMBER 30, 2020 
MONTH TO DATE: 2019 2020 

 Business Net Profit $1,299,989.13  $682,559.65  
 Resident Net Profit $122,663.30  $170,145.05  
 Non-Resident Net Profit $39,307.06  $44,725.76  
 Subcontractor Net Profit $27,289.41  $24,425.42  

 Net Profit Total  $1,489,248.90  $921,855.88 
 Withholding $2,339,213.66  $1,923,947.46  
 Subcontractor Withholding $47,384.05  $38,888.24  

 Withholding Total  $2,386,597.71  $1,962,835.70 
 Monthly Collection Totals  $3,875,846.61  $2,884,691.58 
     
     

YEAR TO DATE: 2019 2020 
 Business Net Profit $4,031,294.72  $4,159,092.14  
 Resident Net Profit $1,304,288.99  $1,330,988.14  
 Non-Resident Net Profit $412,076.42  $326,004.87  
 Subcontractor Net Profit $171,691.57  $211,701.47  

 Net Profit Total  $5,919,351.70  $6,027,786.62 
 Withholding $20,639,067.646  $20,644,879.78  
 Subcontractor Withholding $466,192.09  $502,107.97  
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 Withholding Total  $21,105,259.73  $21,146,987.75 
 YTD Collection Totals  $27,024,611.43  $27,174,774.37 
     
 YTD Refund Totals  $991,334.39  $922,470.19 

9. HEARINGS FROM CITIZENS 

Charles Stocker, 9628 West Avenue, stated that he is glad to be in attendance this evening and 
witness the solidarity among local police departments. He commented on the recent unrest in 
Michigan and throughout the country, and that it is valuable to have faith and confidence in our 
local law enforcement.  

Hearings from Citizens was declared closed at 8:43PM. 

10. COMMITTEE REPORTS 

Prior to the Council meeting, Council members received the following report describing agenda 
items: 

This memo offers a brief description of the topics included on the October 8th Council agenda.  

6. PUBLIC HEARING – 7:05PM to hear an appeal of a decision by the Board of Zoning Appeals denying an 
appeal that sought to overturn an Order from the City to cease operation of an illegal commercial land 
use (a drug and alcohol rehabilitation facility) at 4365 Classic Drive in the R-2 Residential Zoning District. 

Hotel California by the Sea (“HCBTS”) operates a drug and alcohol rehabilitation facility at 4365 Classic Drive in 
the R-2 Residential Zoning District. The City believes that the operation is a commercial activity that is not 
permitted within the R-2 District and is not otherwise exempt from the City’s zoning regulations. In January 2020, 
the City ordered HCBTS to cease the illegal commercial activity at the property. HCBTS timely filed an appeal to 
the Blue Ash Board of Zoning Appeals. In June 2020, the Board denied its appeal. 

HCBTS filed a timely appeal to City Council. The Code requires City Council to hear appeals from decisions of 
the Board of Zoning Appeals. The appeal and all background information was provided to City Council prior to 
the hearing. 

Please direct questions regarding this item to the Community Development Director. 

10.a.1. Motion setting Monday, November 30, 2020 at 6:00PM as the 2021 Budget Study Session 

This motion would formally establish the time and date for the 2021 Budget Study Work Session for Monday, 
November 30, 2020, at 6:00 PM. 

Please direct questions or scheduling issues regarding this motion to the City Manager. 

10.a.2 Resolution No. 2020-55 confirming continuing membership in the Miami Valley Risk Management 
Association (MVRMA) and accepting the year 2021 pool contribution  

MVRMA is a member-driven risk management pool whose mission is to deliver high quality risk management 
services to its member municipalities. MVRMA addresses its members' risk management and risk financing 
needs by providing a combination of self-insurance and commercial insurance/reinsurance for members' property 
and casualty exposures. The City has been a member of MVRMA since 1992. 

This resolution seeks ongoing approval for participation and outlines the 2021 pool contribution to MVRMA of an 
amount not to exceed $360,000 for the City’s coverage. The City’s portion of coverage will represent 
approximately 6.7% of all pool costs in 2021. 

The City's annual contribution is composed of its share of the pool's operating expenses, as well as payment 
relating to its "share" of expected losses for the upcoming year. The total amount of the expected Loss Fund as 
determined by MVRMA’s actuary for 2021 for all 20 members is $2,550,000 addressing any losses, claims, and 
reserves over the next several years. If the entirety of the Loss Fund is not needed, any balances are refunded 
or credited to a member in proportion to their percentage of contribution. Should total losses exceed that amount, 
the Shock Loss fund would absorb the overage. Most recently Blue Ash was refunded $111,000 from the closure 
of the 2015 loss year. 

Blue Ash's affiliation with the Miami Valley Risk Management Association has been a positive one. Staff is very 
satisfied with the administration and structure of the program. MVRMA is audited and examined by the Ohio 
Department of Insurance on an annual basis and prepares a Comprehensive Annual Financial Report each year 
as well. No city has ever left the Association and the group seems very content with the level of service provided 
by the pool. 

Additionally, MVRMA offers a discount to members whose police and fire departments wish to take advantage of 
a top-notch policy manual and training service called “Lexipol”. The City’s Police and Fire departments both 
participate in the Lexipol program, which has proven helpful in keeping City policy and procedure manuals up-to-
date. MVRMA also provides in-person and web-based training opportunities to City staff. 

Please direct questions concerning this resolution to the Treasurer/Administrative Services Director.  

10.a.3.  Resolution No. 2020-56 accepting property tax rates for 2021 
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The Tax Budget for 2021, which was adopted by Council in July, was submitted to the Hamilton County Budget 
Commission for their review.  This resolution seeks Council’s acceptance of the amounts and rates of taxation 
that were included within the Tax Budget and certified by the County Budget Commission.  In accordance with 
the City’s Charter, the inside millage as expressed in this resolution remains at 3.08 mills. 

Based upon the County’s estimated December 31, 2020 total assessed valuation for Blue Ash, the City’s 2021 
property tax revenue should be approximately $2,400,000.   

Please direct questions regarding this Resolution to the Treasurer/Administrative Services Director. 

10.a.4. Resolution No. 2020-57 – 2020 budget amendment 

Budget Amendments that will Increase and/or (Decrease) the 2020 Budget 

- Upon Council’s approval of Resolution 2020-58, this budget amendment of $230,000 provides for the 
purchase of a replacement ambulance.  

- Miscellaneous budget amendment within Fund 221, 251, and 752 accommodates additional utility cost 
expected by year end and membership refunds issued due to the state-mandated Recreation Center 
closure earlier this year.  

- The budget adjustments within Fund 270 appropriates the third State distribution of CARES funding of 
$445,834 as well as $425,779 of County shared funding recently approved by the Hamilton County.  US 
Treasury guidance related to CARES act spending states that this funding may be used for certain 
public safety payroll expenses paid during the period of March 1, 2020 through December 30, 2020.   

- As actual TIF revenues are received from the County, adjustments are needed to increase and/or 
decrease revenue and expenditure appropriations to cover County fees and school district 
disbursements as defined in the TIF agreements.  These budget adjustments account for higher than 
expected collections within several TIF Funds. 

Please direct any question regarding this Resolution to the Treasurer/Administrative Services Director or related 
Department Director. 

10.b.1.  Motion establishing trick-or-treat hours in Blue Ash for Saturday, October 31, 2020 from 6:00 PM 
– 8:00 PM 

Every year, City Council establishes the date and time to observe Halloween activities within the City. 
Traditionally, the City has recognized Halloween activities on the date of Halloween, October 31st. Due to the 
COVID-19 pandemic, the Ohio Department of Health recently released guidance on conducting Halloween 
activities in Ohio communities. As you will see in the attachments provided, Halloween activities may proceed as 
determined by each community, with the recommended cautionary steps. 

This motion would formally establish Halloween “trick or treat” hours within the City of Blue Ash on Saturday, 
October 31, 2020 from 6:00 PM to 8:00 PM.  

Please direct questions regarding this motion to the City Manager. 

10.b.2.  Resolution No. 2020-58 – authorizing purchase of Emergency Medical Services vehicle 

Due to a major mechanical failure of a 2012 Braun Chief XL Medic Unit, Resolution No. 2020-58 authorizes the 
purchase of a 2020 Horton Medic Unit from Horton Emergency Vehicles through the State of Ohio’s Cooperative 
Purchasing Program, (Contract # STS-233) at a cost not to exceed $230,000. 

The City of Reading Fire Department will be purchasing the old vehicle from the City. 

Please direct questions regarding this resolution to the Fire Chief. 

a. Finance & Administration Committee, Lee Czerwonka, Chairperson 

Councilman Czerwonka moved Councilman Capell seconded to set the Budget Study Session for 
Monday, November 30, 2020 at 6:00 PM. 

A voice vote was taken. All members present voted yes.  Motion carried. 

Councilman Czerwonka asked the Clerk to read Resolution No. 2020-55 by title only. 

THEN WAS PRESENTED AND READ BY TITLE ONLY: 

RESOLUTION NO. 2020-55 

AUTHORIZING THE CITY MANAGER TO CONFIRM CONTINUING 
MEMBERSHIP IN THE MIAMI VALLEY RISK MANAGEMENT 
ASSOCIATION, INC. (MVRMA) AND TO ACCEPT THE 2021 POOL 
CONTRIBUTION AMOUNTS  

Councilman Czerwonka moved, Councilwoman Schneider seconded to adopt Resolution No. 
2020-55.  
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There being no discussion, the Clerk called the roll. Vice Mayor Jhaveri, Councilpersons Capell, 
Leet, Cole, Czerwonka, Schneider, and Mayor Sirkin voted yes. Seven yeses, Resolution No. 
2020-55 passed. 

Councilman Czerwonka asked the Clerk to read Resolution No. 2020-56 by title only. 

THEN WAS PRESENTED AND READ BY TITLE ONLY: 

RESOLUTION NO. 2020-56 

RESOLUTION ACCEPTING THE AMOUNTS AND RATES AS 
DETERMINED BY THE BUDGET COMMISSION AND AUTHORIZING THE 
NECESSARY TAX LEVIES AND CERTIFYING THEM TO THE COUNTY 
AUDITOR 

Councilman Czerwonka moved, Councilwoman Cole seconded to adopt Resolution No. 2020-56.  

There being no discussion, the Clerk called the roll. Councilman Capell, Vice Mayor Jhaveri, 
Councilpersons Czerwonka Cole, Leet,  Schneider, and Mayor Sirkin voted yes. Seven yeses, 
Resolution No. 2020-56 passed. 

Councilman Czerwonka asked the Clerk to read Resolution No. 2020-57 by title only. 

THEN WAS PRESENTED AND READ BY TITLE ONLY: 

RESOLUTION NO. 2020-57 

PROVIDING FOR AMENDMENTS WITHIN THE 2020 ANNUAL 
APPROPRIATION RESOLUTION NO. 2019-62  

Councilman Czerwonka moved, Councilman Leet seconded to adopt Resolution No. 2020-57.  

There being no discussion, the Clerk called the roll. Councilpersons Cole, Capell, Schneider, Vice 
Mayor Jhaveri, Councilpersons Leet, Czerwonka, and Mayor Sirkin voted. Seven yeses, Resolution 
No. 2020-57 passed. 

b. Public Safety Committee, Jeff Capell, Chairperson 

Councilman Capell requested a motion to establish trick-or treat hours for the City of Blue Ash. 
Councilwoman Cole moved, Vice Mayor Jhaveri seconded to establish trick-or-treat hours in Blue 
Ash for Saturday, October 31, 2020 from 6:00 PM to 8:00 PM.  A voice vote was taken. All 
members present voted yes. Motion carried. 

Councilman Capell asked the Clerk to read Resolution No. 2020-58 by title only. 

THEN WAS PRESENTED AND READ BY TITLE ONLY: 

RESOLUTION NO. 2020-58 

AUTHORIZING THE CITY MANAGER TO PURCHASE AN EMERGENCY 
MEDICAL VEHICLE FOR THE FIRE DEPARTMENT UTILIZING THE STATE 
OF OHIO’S COOPERATIVE PURCHASING PROGRAM, AND TO SELL A 
SURPLUS EMERGENCY MEDICAL VEHICLE 

Councilman Capell moved, Councilman Czerwonka seconded to adopt Resolution No. 2020-58.  

There being no discussion, the Clerk called the roll. Councilpersons Czerwonka, Cole, Capell, Vice 
Mayor Jhaveri, Councilpersons Schneider, Leet, and Mayor Sirkin voted. Seven yeses, Resolution 
No. 2020-58 passed. 

11. MISCELLANEOUS BUSINESS 

Mr. Waltz updated Council on several department items. He stated that Ms. Harrington has met 
with a couple realtors to discuss options for the sale of the property located at 4211 Peppermill 
Lane. He explained that with some of the challenges of the property related to cosmetic updates 
and maintenance items needing to be addressed, it was determined the best course of action is 
to list the property with an auction service. The property will be listed soon with a minimum 
reserve set, and a thirty day period for bidding. If the sale goes well and the reserve is met, it will 
be brought before Council for approval, likely at the November 12th Council meeting. 

Mr. Waltz stated that the public input process for feedback on the Towne Square redesign is 
going well. The responses will be compiled, and a summary report of the results will be provided 
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to Council at a future meeting. 

Mr. Waltz reported that last Saturday evening, the Fire Department hosted a “Light the Night for 
Fallen Firefighters” event at Summit Park for the National Fallen Firefighters Foundation (NFFF) 
to observe the National Fallen Firefighters Memorial Weekend. A video of the event will be 
submitted to the NFFF in recognition the 20th anniversary of the September 11th attacks next year 
as a tribute to those firefighters who died in the line of duty. 

Councilman Capell stated he is happy that trick-or treat will take place in Blue Ash. He noted that 
people can decide for themselves if they choose to participate in Halloween activities or not, and 
that everyone needs to respect their choices. 

Vice Mayor Jhaveri asked about the decision to auction the Peppermill property. Mr. Waltz stated 
that realtors said the property needs updating and it might take a while to sell the property, so it 
was determined that auctioning the property would generate enthusiasm and get the sale done 
in a competitive fashion. He explained that a reserve price would be set. Councilman Capell 
asked if it was possible to have City staff complete the updates and possibly yield a better price 
at the auction. Mr. Waltz stated that certainly it is possible, but not very feasible. 

12. EXECUTIVE SESSION 

After all items on the agenda were acted upon, Councilman Czerwonka moved, Councilwoman 
Cole seconded to convene an Executive Session to discuss matters pertaining to economic 
development assistance and for property acquisition The Clerk called the roll. Councilpersons 
Capell, Cole, Czerwonka, Leet, Schneider, Vice Mayor Jhaveri, and Mayor Sirkin voted yes. Motion 
carried. 

After matters pertaining to economic development assistance and property acquisition were 
discussed, Councilman Czerwonka moved, Vice Mayor Jhaveri seconded to convene to the 
regular meeting. A voice vote was taken. All Council members voted yes. Motion carried. 

13. ADJOURNMENT 

All items on the agenda having been acted upon, Councilman Czerwonka moved, Vice Mayor 
Jhaveri seconded to adjourn the meeting. A voice vote was taken. All members voted yes. The 
Council meeting was adjourned at approximately 9:15 PM. 
 
 

______________________________________ 
Marc Sirkin, Mayor 

 
 
_________________________________________ 
Jamie K. Eifert, Clerk of Council 
 
 
MINUTES RECORDED AND WRITTEN BY: 
 
 
________________________________________ 
Julie Kipper, Executive Assistant 
 

 

 

Transcript of Public Hearing Follows: 
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 1           MR. SIRKIN:  Now, we have a public hearing.  Just a
 2      few words.  If you're here for something other than the
 3      public hearing, this hearing is likely to go on for quite
 4      a while.  This is being conducted as a judicial review and
 5      it will not include comments from the general public
 6      unless you're called as a witness.  Everyone who testifies
 7      will be sworn in.  The City staff will describe the status
 8      of the land use in question, and then we'll move into the
 9      hearing.
10           I'm going to just quickly go over how the hearing is
11      going to work for the attorneys and for council.  The
12      Appellant will make an opening statement.  The City will
13      then make their opening statement.  The Appellant will
14      present their appeal and they can call witnesses.  The
15      City may cross-examine those witnesses.
16           Next the City will present its defense and may call
17      witnesses and the Appellant may cross-examine those
18      witnesses.
19           Lastly, the Appellant may call rebuttal witnesses,
20      and the City may cross-examine any rebuttal witnesses.
21      The Appellant will make a closing statement.  The City
22      will make a closing statement.  The Appellant may make a
23      rebuttal closing statement.
24           After the hearing is closed, Council will have a
25      chance to ask questions.  At that point I might suggest

Page 5
 1      that Council goes into executive session.  It's best to
 2      break and regroup and then render a decision if we have
 3      enough consensus.
 4           All we ask is that we be efficient and everybody will
 5      be heard and we won't be rushed.  With that I think we
 6      need to go to City staff to describe the status of the
 7      land use in question.
 8           MAYOR SIRKIN:  If the court reporter will swear
 9      whoever is going to testify.
10           (Mr. Johnson was sworn.)
11           MR. PACHECO:  Sean, are you going to have anybody
12      else testify?
13           MR. SUDER:  I want to talk about the procedure.
14           MR. PACHECO:  Okay.  Yeah.  Let's talk about it.  Go
15      ahead.
16           MR. SUDER:  Hopefully I'll make your night tonight
17      because I don't anticipate this being long.  As you can --
18      you probably received this large packet that I gave you.
19      That contains all the arguments and the evidence that's in
20      the record before you so -- including the transcripts.
21      Essentially there's no real new evidence that we intend to
22      support tonight -- or to put on the record tonight.
23           I am joined by folks from the ownership,
24      J.B. Whitehouse and Will Goering, who are here to answer
25      questions if you have them.  We weren't planning on
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 1      putting up any witnesses tonight.  And we can submit this

 2      on the record.

 3           I do have a short argument I can make, opening

 4      statement argument to make, just to frame the issues from

 5      our perspective, but beyond that, I don't intend to put up

 6      any witnesses.

 7           MR. PACHECO:  Okay.

 8           MR. SIRKIN:  Does the City want to make any opening

 9      statement to -- I'm sorry, it's not an opening

10      statement -- just describe the status of this land use,

11      the whole question that we're all here for?

12           MR. PACHECO:  So my suggestion, Mr. Suder, is, I

13      don't know that we need Mr. Johnson.  Everybody knows why

14      we are here.  If you want to have Mr. Johnson just tee up

15      for Council, otherwise my suggestion is that Mr. Suder

16      makes whatever argument he makes, I make whatever argument

17      I make.  He can rebut and then we're done.

18           MR. SIRKIN:  Is that okay, Mr. Suder?

19           MR. SUDER:  That works for us.  Yes.

20           MR. SIRKIN:  Let's do that.

21           MR. SUDER:  I told you that it would be short.

22           MR. SIRKIN:  Mr. Suder, did you get sworn in?

23           MR. PACHECO:  Lawyers don't.  Everybody else.

24           MR. SUDER:  Appreciate that.

25           MR. PACHECO:  You should know that by now.
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 1           MR. SUDER:  Well, thank you all very much for hearing

 2      this appeal.  My name is Sean Suder.  I am a partner with

 3      the law firm of Calfee, Halter & Griswald.  My address is

 4      2800 First Financial Center, 255 East Fifth, Cincinnati,

 5      Ohio, 45202.

 6           I'm here on behalf of the Appellants today, Hotel

 7      California by the Sea and Classic Drive, LLC, and this is

 8      the case in regard to 4365 Classic Drive, which is a

 9      single-family residence in Blue Ash that's being used by

10      my client as a single-family residence in accordance with

11      the City of Blue Ash zoning code.

12           You should have received a copy of the following --

13      you indicated earlier that you did.  That includes an

14      October 1, 2020 letter from me to the city council and to

15      the city solicitor, an affidavit of J.B.Whitehouse

16      follows, is attached to that letter.

17           Mr. Whitehouse is here with me.  So if anyone does

18      have any questions, he is available to answer those.  And

19      that affidavit is relevant to this -- to this hearing.

20           It also includes an appeal brief that briefs the

21      factual and legal arguments and issues and contains a

22      bunch of exhibits that are attached to that, including a

23      full transcript of the BZA hearing that is being appealed.

24      So you should have everything in that packet that would

25      allow you to decide this case this evening.
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 1           And the evidence and the arguments are all in here,
 2      they're on the record before you, and the evidence that
 3      the City's order and the BZA's decision is illegal, it's
 4      arbitrary, it's capricious, it's unreasonable, and you'll
 5      find, if you take a look at the record, that the
 6      preponderance of the evidence in the record doesn't
 7      support it.  So it's your job as the appellate body here
 8      tonight to overrule it.
 9           To summarize the case from our perspective, two years
10      ago, in 2018, the City rolled out the red carpet for my
11      clients.  They permitted my client's use and occupancy of
12      the property, full well knowing that it was not going to
13      be used by a traditional nuclear family.  No, instead it
14      was being used by persons with disabilities; not just any
15      persons with disabilities, but those with a substance use
16      disorder.  The City was full well aware of that, permitted
17      it, and allowed my clients to occupy the property from
18      2018 until early 2020, when we got the notice to cease and
19      desist.
20           You'll see in the record that the City staff has been
21      stubborn about adhering to a false narrative about the use
22      of this property.  They're claiming it's a business,
23      throwing up red herrings about licenses that don't exist.
24      We don't know how else to say it.  There's no license.
25      This is not only jeopardizing my client's constitutionally
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 1      protected rights, which are sacrosanct in Ohio, but it's
 2      violating the rights of its disabled residents under the
 3      Fair Housing Act and the Americans with Disabilities Act.
 4      And you'll see the case law and supporting citations in
 5      the brief.  I'll ask you to look at those.
 6           Why the 180-degree change from rolling out the red
 7      carpet, permitting this, knowing full well what it was
 8      under the single family laws of the City when there was a
 9      council -- I worked in city government.  I know how it
10      works.  City staff doesn't change positions.  They don't
11      take strong positions typically on things unless someone
12      is telling them to do so.
13           In this case the City rolled out the red carpet to
14      allow my client's use and occupancy of this house, but as
15      soon as the neighbors started complaining and squawking,
16      and that includes, unbelievably, the BZA chair, which I
17      mentioned in my letter and in my brief, who was an
18      opponent, a vocal opponent of this project -- or of this
19      use, the tune changed 180 degrees.
20           The director shifted course, involved the City
21      solicitor to try to oust my client and its residents from
22      the property and essentially from the entire city.  So
23      clearly, the director's marching orders changed for some
24      reason.  But whoever is giving him this marching orders is
25      really ill-advised because to carry out the orders
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 1      involves violating my client's constitutional rights and

 2      it's a blatant open and shut case of a violation of the

 3      Fair Housing Act and the Americans with Disabilities Act.

 4      To maintain this course really puts the City and its

 5      taxpayers at risk.

 6           So for all the reasons set forth in my letter and in

 7      my brief and all the case citations in the exhibits before

 8      you and that was before the BZA, we submit to you the City

 9      should stand down from its illegal position and overrule

10      the BZA and the director's order and allow my client to

11      use the property as a single-family residence as is

12      permitted by the Blue Ash zoning code.

13           As I mentioned, Mr. Whitehouse is here, Mr. Goering

14      is here.  I'm here.  We're available to answer any

15      questions.  But we appreciate your consideration of this

16      important matter tonight.  Thank you.

17           MR. PACHECO:  All along throughout this case there

18      have been allegations lobbied about discrimination or

19      about somebody behind the scene creating these problems

20      and violating, allegedly, appellant's constitutional

21      rights.

22           Let me give you a frame.  Let me give a prism.  Let

23      me actually tell you what the evidence says because that's

24      what we're looking at, not attorney arguments.  What's the

25      evidence in the record?
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 1           Let's first start with Mr. Suder's both letter to you

 2      and brief.  He says that Mr. Hoelker voted -- so he first

 3      came out of the gate with Mr. Hoelker voted against him in

 4      the BZA hearing.  Mr. Hoelker recused himself, wasn't even

 5      involved.  One of Mr. Suder's key points is that

 6      Mr. Hoelker somehow was involved in the decision.  And

 7      then he goes so far as to say -- well, so we all know

 8      that's wrong, because Mr. Hoelker recused himself and the

 9      other three BZA members came with the issue.  So just on

10      the fundamental issue of who actually made the decision,

11      you've got to frame and look at the evidence through

12      counsel telling you Mr. Hoelker was the one who made the

13      decision when he recused himself.

14           Can you hear me?

15           THE COURT REPORTER:  If you would, stay in front of

16      the microphone.  You're fading out when you shift over.

17           MR. PACHECO:  Okay.  Just yell at me.

18           THE COURT REPORTER:  Okay.

19           MR. JHAVERI:  While you're speaking, you can take off

20      your mask.  You are far away from us.  Thank you.

21           MR. PACHECO:  Mr. Hoelker didn't vote.  He recused

22      himself.  So just factually that's just wrong.

23           Second point.  Mr. Suder says, I don't know where

24      they're getting this "business" word.  Well, if you look

25      at Exhibit M, as in Mary -- this is his original appeal
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 1      letter, Exhibit M, what he submitted.  Page 4, paragraph
 2      2, second sentence, specifically HCBTS occasionally
 3      advertises treatment services as part of its business.
 4           I didn't write that.  Mr. Suder did.  He says
 5      "business."  Exhibit M, his letter of appeal to the BZA
 6      dated February 19th, page 4, paragraph 2, sentence 2.  But
 7      it wasn't just him.  During the hearing, page 27, line 7,
 8      Mr. Goering.  My question:  And you agree that it --
 9      HCBTS, Hotel California by the Sea, occasionally
10      advertises treatment services as part of its business,
11      correct?
12           Answer:  Yes, it does advertise.
13           Question:  It does it on the TV, and does -- and it
14      does that on the TV, correct?
15           Yes.
16           And it does that on the radio?
17           Yes.
18           Again, a representative of HCBTS saying that they
19      operate a business.  But again, on page 47,
20      Mr. Whitehouse.
21           And you would agree that one of the business entities
22      that HCBTS has is operating the property?
23           One of the services that we provide is carried out at
24      4365 Classic Drive, the property in question.
25           Go up to line 5.  The question I asked:  You agree
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 1      HCBTS is a business, correct?
 2           Answer:  Hotel California by the Sea Cincinnati, as
 3      an entity is a business.
 4           So this isn't somebody behind the scenes conjuring up
 5      evidence.  Those are his words, and it's their testimony
 6      under oath.  It's a business.  And that's -- he's called
 7      it that.
 8           Now, Mr. Suder also says that the City rolled out the
 9      red carpet, I believe was his quote.  Mr. Johnson very
10      clearly testified at pages 84 and 85 that what they
11      originally told him was being -- was going on at the
12      property was not, in fact, what was going on at the
13      property.  There's detoxification, there's withdrawal
14      management, there are RNs there all the time or an LPN is
15      there all the time.  There are doctor -- there's a doctor
16      that can come on.  There are counselors that provide
17      services there.  None of this was represented to
18      Mr. Johnson when he met with them in early 2018.
19           So if we're going to use the analogy, we rolled out
20      the red carpet, we went to a different restaurant when
21      that carpet was rolled out; not even close.  So
22      Mr. Johnson also made very clear -- it's in Exhibit E.
23      Let's be very clear why this council changed the code.
24      It's in Exhibit E to his brief.
25           Exhibit E was done to comply with state code, which
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 1      we'll get to in a minute.  But it's in the minutes.  And

 2      it says:  Since the update, administration learned that

 3      one of the code provisions was not in compliance with

 4      state law.  State law says that the facilities of

 5      residential group homes are allowed with five or fewer

 6      residents by right and should not have to go through any

 7      process through the City.

 8           So it wasn't to roll out a red carpet for HCBTS, per

 9      se.  It was to comply with the state law.  And that's what

10      they did.  And guess what?  Now they're not complying with

11      state law.  And had they told Mr. Johnson that they were

12      going to offer detox and withdrawal management -- and let

13      me -- let me -- let me just put a bookmark there.  This

14      isn't about discrimination.  This isn't about what

15      specifically is going on at the property in the sense of

16      it's discriminating against disabled.  The bottom line

17      here is that it's a -- not a residential single-family

18      dwelling.  So it doesn't matter what use it is, it's not a

19      single-family dwelling.

20           And I want to go right to that right now.  Under Blue

21      Ash code 1121.02 -- the Blue Ash code is one of exclusion.

22      This is an R-2 zone, which means if you don't do what's

23      specifically permitted in the R-2 zone, you're not allowed

24      to do it.  First item.  If it's not permitted -- it's not

25      listed as permitted, you can't do it.  The second item.
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 1      So in order for them to operate they have two ways to do

 2      it.  One is they have to be a single-family dwelling,

 3      which requires them to be a dwelling and a dwelling unit.

 4      Or they can operate as a business under the state code

 5      exemption, which is 5119.341, which if you go back and

 6      look at the history of this, that's what the City has been

 7      saying from day one.

 8           And I said it in my memo to the BZA, in Exhibit N, at

 9      page 7, which is, if they have a license and if they're

10      not providing skilled nursing care and they have less than

11      five people -- or five people or less, they get to

12      operate, and we can't do anything about that.

13           So the City's position here hasn't changed.  What has

14      changed is the arguments from Appellants about what

15      they're operating.  Because first, when they appealed, in

16      that Exhibit M, they told the BZA -- excuse me -- they

17      were operating a single-family dwelling.  Then at the BZA

18      hearing, for the first time they said they were operating

19      recovery housing.  And then later in the letter dated

20      July 27th, which is Exhibit P, Mr. Suder says now they're

21      a community addiction services provider.

22           So we've gone from single-family dwelling unit -- we

23      don't even get to 5119.34 and 31 -- 341 -- to we're

24      recovery housing and you can't stop us from operating, to

25      now we're a community addiction services provider and you
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 1      can't stop us from operating there either, to page 24 of
 2      his brief, which I want to you look at right now, please.
 3      Page 24 of his brief.
 4           Page 24 of his brief, the second line, now he says
 5      5119.341 explicitly allows Hotel California to provide
 6      housing and care for five or less people.  Wait a second.
 7      I thought 5119.34 didn't apply at all.  I thought you were
 8      allowed to do it under recovery housing.  I thought you
 9      were a community addiction services provider.  Well, now
10      they can operate under 5119.341.  If you go back and look
11      at his -- if you go back and look at footnote 2 of his
12      Exhibit M, his appeal letter -- I'd ask you to look there
13      now.  Footnote 2, which is page 4.  Sorry.  Footnote 1.
14      The City's argument regarding 5119.34 is a red herring.
15           We've come a long way from it's a red herring to we
16      can operate.  The positions keep changing.  And now he
17      goes so far as to say in their letter, well, we're no
18      longer providing nursing care.  And they get
19      Mr. Whitehouse to swear out an affidavit.  Like a speeding
20      ticket, folks.  This issue occurred in January.  That's
21      when the violation occurred.  You don't get to, much like
22      an officer, say, you know what, four months on the road, I
23      promise I won't speed again so that gets me out of the
24      ticket that occurred right now.  That's what they're
25      saying.  It doesn't matter anyway because they don't have
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 1      the required license.  And Mr. Whitehouse said they don't
 2      need the license.  And Mr. Suder argued they didn't need
 3      the license.  And let's be very clear what the City is
 4      saying here, because it gets mangled, intentionally, in my
 5      view, and it gets garbled, and it gets intentionally
 6      confused.
 7           Let me be real clear and real simple about what we're
 8      saying here.  If they're not a single-family dwelling --
 9      and I'm going to come back to that, because they're not.
10      If they're not a single-family dwelling, they're clearly
11      operating a business.  This letter where they said three
12      times it's a business.  If they're operating a business,
13      the only way they can do it is under that 5119.341.
14      There's not an exemption under recovery housing, and
15      there's not an exemption on this community addiction
16      services provider.  So if they don't have the exemption,
17      which by the way, we told them we recognized.
18           This is -- again, this discrimination nonsense; we're
19      the ones telling them and understanding what the law is
20      firstly, two years ago.  That's why Council changed the
21      code to an add now two years ago.
22           But secondly, I want to be very clear here that this
23      is talking about in residential areas.  This is not saying
24      you can't operate in Blue Ash.  This is saying you can't
25      operate in residential areas, and that's important,
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 1      because the law recognizes that you don't want

 2      incompatible uses going up each against other, and you

 3      don't want nonresidential uses in residential areas.

 4           And some of you who have been on council long enough

 5      know we fought that and we won that in Blust versus Blue

 6      Ash over here on Kenwood Road when Blust wanted to change

 7      their zoning, and we said no.  And the court agreed with

 8      us because we're entitled to preserve the character of

 9      residential areas.  That's what we're doing here.

10           Single-family dwelling.  You look at your -- well, I

11      don't have those easily referenced.  So you'll have to

12      take my word for it.

13           So they don't have a state code exemption.  All

14      right?  And once they don't have a state code exemption,

15      if they're not operating a single-family dwelling, they're

16      out.

17           The code, 1121.02, defines single-family dwelling as

18      a building or structure consisting of a single-dwelling

19      unit home.  When you look at dwelling unit -- because in

20      order to be a single-family dwelling, you've got to be a

21      dwelling unit.  Dwelling unit is space within a dwelling,

22      and there's a bunch of other things, all used by one

23      household.  It's got to be used by one household.

24      And then dwelling -- remember, it can't be a single-

25      family dwelling if it's not a dwelling unit, and it's not
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 1      a single -- a dwelling unit rather, if it's not a dwelling
 2      in the first place.
 3           Dwelling says a building or structure designed or
 4      occupied exclusively for residential use.  Go through
 5      Mr. Suder's brief, and he talks about this at pages, I
 6      believe, 16 to 20, if I have it right.  He never once
 7      mentions exclusively.  Never says exclusively.  Just says,
 8      we're operating for residential use.  Well, that's not the
 9      test.  And exclusively means solely, only.
10           Okay.  So I submit to council two things.  One, this
11      can't be a dwelling because it's not occupied or designed
12      exclusively for residential use.  I'll get to the evidence
13      on that in a second.  Two, even if you get to a dwelling,
14      it's not being operated as a dwelling unit because it's
15      not one household.  All individualized treatment plans.
16      And I'm going to come back to that in a second.
17           But let's go to dwelling for a second.  Is this
18      structure or building designed or occupied exclusively for
19      residential use?  Well, we know a couple of things.  First
20      of all, we know it's a for-profit business.  Secondly, we
21      know that the services -- they're providing services here.
22      They're not just providing a residence.  They're providing
23      services.  They're not offered for free.  The people go
24      there to receive the service.  They don't go there to
25      live.
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 1           I asked Mr. Goering, could I go and rent a room at

 2      HCBTS, and the answer was no.  Why?  Because I'm not

 3      purchasing the services.

 4           There are no visitors allowed.  You can't come and go

 5      as you please.  You have a full-time paid medical staff.

 6      You have an RN there full time.  You have an operational

 7      member there full time.  You have doctors and counseling

 8      visits.  You have individualized treatment plans.  The

 9      average stay is 7 to 21 days, according to Mr. Whitehouse.

10      Mr. Whitehouse said, in fairness to him, at page 69 of the

11      transcript -- he wasn't sure, but he said dozens to 50

12      people visited during a year.

13           All of that shows that this is not being designed or

14      occupied exclusively for residential uses.

15           Exhibit C.  You don't have this one in front of you.

16      But Exhibit C to the BZA.  If you go on this property,

17      it's got a fire exit.  It's like that.  How many fire

18      exits do you see in residences that are just single-family

19      residences where all they're doing is living there?  I

20      don't recall any of them.  You only see them where

21      somebody has some kind of occupation, home occupation, and

22      they put them up there because they require a special

23      visit from the state fire marshal, which probably happened

24      here under Mr. Whitehouse's testimony -- or Mr. Goering's

25      testimony.  A subtle but important point.
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 1           All right.  Let me give you some of the cites and

 2      then I'm going to -- I'm almost done.  So this is

 3      Mr. Whitehouse's testimony.  At page 47 he admits that

 4      HCBTS -- this is in the transcript, page 47, if you want

 5      to turn there or jot a note down and go back and look

 6      later.

 7           They admit -- he admits that HCBTS occasionally

 8      advertises treatment services as part of its business.

 9      And remember, in line 1 there, he said it is a business.

10      He says, this facility, meaning the Classic Drive

11      facility, is used for withdrawal management and substance

12      detoxification and then clients move on to other aspects

13      of the program.

14           Page 65, lines 20 to 23, this facility is used for

15      withdrawal management and substance detoxification.  Then

16      he defines what detoxification is.  And then he says, at

17      page 66, line 21, oftentimes there are effects that may be

18      violent.  The clients go through the process with the care

19      and support of our 24-hour team and assure they do so

20      safely and comfortably.

21           A few others.  Page 49, five residents are each --

22      there are up to five residents, each with different plans.

23      These are all individualized treatment programs.  The five

24      patients don't come in all -- on page 49.  Each patient

25      progress in their treatment plan on their own.  They don't
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 1      progress as a unit.
 2           In fact, page 51, lines 5 and 6, Mr. Whitehouse
 3      testified to provide blanket treatment to anyone is a,
 4      quote, disservice to that individual.  And I asked him,
 5      you're proud you don't take a cookie-cutter approach --
 6      I'm sorry he -- he testified, you're proud, or he's proud
 7      he didn't take a cookie-cutter approach to treatment at
 8      the Classic Drive property.
 9           And they're not intending -- the clients are not
10      intending to reside here.  It's an average 7 to 21 days.
11      Okay?  7 to 21 days.  That's at page 70, line 18 to 20.
12      He did say detox from methadone could take three to four
13      weeks.  That's at page 70, line 21 to 23.
14           And the residents are generally moving out in a month
15      or less.  That's transient.  Case law says transient does
16      not demonstrate a communal single unit.
17           At page 38, just some additional services, just so
18      you know where they are in the record so I'm not just
19      making stuff up.  24-hour round the clock medical staff.
20      No exceptions.  There are -- page 38, lines 3 through 9,
21      there's never a time when the residents are there alone.
22      None of the staff reside at -- I'm sorry.  That's not -- I
23      apologize.
24           Every day individuals go through a series of wellness
25      checks and assessments by staff who are present at the
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 1      property.  Residents are not allowed to come and go.

 2      That's at 38, lines 10-12, and there are no visiters

 3      allowed.  And no one leaves the property unless they are

 4      going to an outside appointment.  Not a single unit.

 5           But let's go back to the "exclusively," and I'll

 6      finish with this.  I'll pass it around.  Excuse me.  It

 7      didn't make it into your packet, but this is Exhibit 1.

 8      This is a website that I showed to -- Mr. Capell, let me

 9      have that.

10           MR. CAPELL:  One each?

11           MR. PACHECO:  Yeah, one each.  There's enough in

12      there for each of them.

13           So this was admitted as Exhibit 1 at the zoning

14      hearing.  I just want to briefly point out where this

15      shows that this building or structure is not being

16      occupied or designed exclusively for residential use.  By

17      the way, Mr. Whitehouse confirmed at page 53 that

18      Exhibit 1 was accurate.  But let's briefly just talk about

19      this.  And I've got the pages in the top right-hand corner

20      to refer you to.

21           Starting at page 1, second sentence after model.  We

22      offer men, women, and young adults detox care, residential

23      treatment, and outpatient treatment services. It's

24      interesting because they even list it as different

25      services.  So whatever residential services they say
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 1      they're providing, that's different from the detox, which

 2      is one of the two most important things they provide,

 3      according to Mr. Whitehouse.

 4           Next line.  Our programs are formed to fit the

 5      specific needs of each of our client on an individualized

 6      basis with tailored treatment regimens.  In other words,

 7      we do not believe in a one size fits all treatment

 8      programs and we do not take a cookie-cutter approach to

 9      addiction treatment at our facilities.

10           If you go to page 2, you see the services; detox,

11      residential, and outpatient treatment.  Go to that.

12           Page 6 -- and as I told him during the hearing and as

13      I'm telling you now, this wasn't printed off precisely

14      from the website.  We had to cut and paste.  But as you

15      can see, Mr. Whitehouse testified that there are nine

16      bullet points of information that are provided, or

17      services that are provided at the property.  24-hour

18      health care, medical evaluation, complete nursing

19      assessment, withdrawal management, stabilization,

20      implementation, and monitoring of the detox medication

21      orders as prescribed by the attending physician.

22           Page 8 talks about and describes the detox withdrawal

23      management treatment.  And it's very important for HCBTS

24      that such treatment is provided in a, quote, caring,

25      therapeutic, and medically monitored treatment environment
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 1      with around the clock 24/7 monitoring supervision and
 2      withdrawal management services designed to assist and
 3      enable the client to have safe and supportive withdrawal
 4      from alcohol and/or drugs.
 5           Let's be clear.  The reason I am focusing on this is
 6      not because this has anything to do with disabled
 7      individuals.  It has everything to do because the services
 8      are not exclusively designed or occupied for residential.
 9      Okay?  That's what we're talking about.  That's what the
10      code requires.  It's not talking about anything else.
11             By the way, you'll see further in a couple of those
12      paragraphs that I submitted to council it's a very
13      intensive program, including 24/7 medical and nursing
14      teams in that second paragraph.
15           Bear with me.  There's one more I wanted to share.
16           Page 16, this goes back to the single unit, one
17      household question.  Top of page 16, Hotel California by
18      the Sea Cincinnati provides individualized treatment care
19      plans because we see each of our clients as unique
20      individuals with varying treatment needs and goals.
21           Again, Mr. Whitehouse said it would be doing a
22      disservice to treat individuals with a blanket approach.
23      This is not one unit.  This is not one household.
24           Thank you.  Let me close with this.  I can tell you
25      what the case law says, but -- I have a memo there, that
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 1      exhibit.  It's Exhibit N.  I think case law is very clear

 2      that this is not one unit, one household.  It's individual

 3      treatment plans.  They're transient.  7 -- I don't mean

 4      "transient" in a bad way.  Transient means it moves.

 5      They're not there more than 7 to 21 days, according to

 6      Mr. Whitehouse.  And that's the average stay.  And then

 7      they have -- if it's detox with a different substance, it

 8      could be 28 days, or with methadone.

 9           So these folks are not designed to live as one unit

10      when they're going in and out like that.  They don't come

11      in -- they don't treat as one unit either.  That's another

12      thing Mr. Whitehouse testified to.  They don't treat as

13      one unit.  They treat as five separate individuals.

14           Let me close with this.  In 2018, when Mr. Whitehouse

15      and Mr. Goering told Mr. Johnson what they wanted to do,

16      Mr. Johnson -- I'm paraphrasing -- said, okay, looked at

17      the state code.  Council made sure its code allowed the

18      exception in 5119.341 and passed it.

19           Mr. Johnson wasn't told the full story.  Mr. Johnson

20      wasn't given this website with detoxification and all this

21      other stuff.  They didn't tell him any of that.

22      Mr. Johnson said that during the hearing; he didn't get

23      all of the information.

24           There is no exemption here under the state code

25      because they don't have a license, a residential facility
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 1      license, and Mr. Whitehouse very clearly testified he

 2      doesn't think he needs one anyway.  And Mr. Suder said at

 3      page -- I believe it's 16 or 17 of the transcript of the

 4      BZA, he didn't think one was relevant anyway; they were

 5      operating recovery housing.

 6           They don't have a state code exemption.  Plus they're

 7      offering skilled nursing care.  And so without a license

 8      and because they are offering skilled nursing care,

 9      they're out.

10           They have to be a single-family dwelling.  It's not a

11      dwelling.  It's not occupied.  It's not exclusively a

12      residential use, and they're not operating as a single

13      household, as one household, as a single-family unit,

14      because you have individualized treatment plans.  You have

15      transient clients, in and out.  They don't treat together.

16      They treat separately.

17           And again, all you heard in the opening was what I

18      keep saying, and all I keep referring to you is what they

19      keep saying and what they testified under oath.

20           Unless council has any questions for me, this is not

21      a single-family dwelling, and this can't operate because

22      the only exemption that allows them to do so doesn't

23      apply.  The BZA ought to be affirmed.  Thank you.

24           MR. SIRKIN:  Thank you, Mr. Pacheco.

25           Mr. Suder, I assume you want to rebut.
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 1           MR. SUDER:  Yes.  Thank you, Mr. Mayor.
 2           The Blue Ash zoning code defines household as
 3      follows:  A group of individuals not necessarily related
 4      by blood, marriage, adoption or guardianship, living
 5      together in a dwelling unit as a single unit.
 6           It does not include any language about how long they
 7      may have to live there, whether -- it came up at the BZA,
 8      whether they signed up, whether they are registered to
 9      vote there, whether their individual treatment plans are
10      identical or disparate.  None of that matters.
11           The zoning code is very, very clear, and you have a
12      very progressive definition that actually meets Ohio law,
13      and that is you don't have to be a traditional nuclear
14      family who is married by -- or related by blood, marriage,
15      adoption or anything.  People can live together as
16      roommates, and they can pay to live there.  There's
17      nothing illegal about that.  Is it illegal to rent in Blue
18      Ash?
19           Why does Mr. Pacheco continue to raise the fact that
20      Hotel California by the Sea, LLC and Classic Drive, LLC
21      are businesses?  They are businesses.  Yes, they're
22      businesses.  Can a business not own property in the City
23      of Blue Ash?  It doesn't matter who owns the property.  In
24      case law, City of Westerville got smacked for this.  You
25      should take a look at this.  It's on 16, I believe; all
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 1      the case law, 15, 16.  You should read that.  It doesn't

 2      matter who owns the property.

 3           You cannot read language into the zoning code that

 4      doesn't exist.  And that's what we keep hearing over and

 5      over again, this narrative about, well, they don't have

 6      the same treatment plan.  Who cares?  We're not going

 7      around asking people who live in Blue Ash, knocking on

 8      every single family door and saying:  Does everybody in

 9      here have the same treatment plan?  What?  Does everyone

10      in here act the same way?  Is everybody in here part of

11      the same family?  No.

12           This is a single-family residence.  The whole purpose

13      of Hotel California by the Sea is to allow persons with

14      disabilities to recover in a single family household

15      setting.  Why?  Because it's been proven that that works.

16      Mr. Whitehouse is proof himself.  That's why this exists

17      here.

18           Mr. Whitehouse went through the program in California

19      and selflessly brought it here, because it works.  He got

20      recovered.  He could have gone on to do anything.  He

21      brought it here because it's going to benefit the people.

22      And it's already benefiting the people of this region in

23      Blue Ash.

24           So, yeah, it's -- the whole point of it is to be a

25      single-family residence.  Otherwise, it'd be offering
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 1      treatment in a clinic.  Now, that would be in a commercial

 2      zone.  This is not a clinic and it's disingenuous to

 3      continue to say that nursing care is provided there when I

 4      have a sworn affidavit, and I have numerous communications

 5      to Mr. Pacheco and the City, with my representation on it,

 6      and my client's sworn affidavit under oath that he is not

 7      and they're not providing nursing care on the property.

 8      Okay?  So we can take that off the table.  There's no

 9      nursing care on the property.

10           I don't know how else to say it.  This is not a

11      licensed facility.  Okay?  It has a certificate, and you

12      can see that in your packet as you flip through it.  I

13      believe it's Tab C and D.  Those are all the certificates

14      that you have to have to provide this kind of residential

15      recovery single family housing in Ohio.  That's all you've

16      got to have.  You don't have to have a license.  I don't

17      know how else to say it.  There's no license.  Okay?

18           It's being used not as a traditional single family,

19      nuclear family that we all think about, right?  It's

20      people living together in a single-family home.  It was

21      built as a single-family home.  It was designed as a

22      single-family home.  It's continuously been used as a

23      single-family home.  If you look at the transcript of the

24      BZA hearing -- I think it's 87, 88, 89 -- the evidence is

25      clear; it has bedrooms, bathrooms, a kitchen, downstairs
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 1      living area, deck, garage.  It's a single-family house.
 2           And the people are living together, sleeping in the
 3      bedrooms; eating, you know, around the kitchen; living
 4      together in the living room, watching TV, playing games.
 5      It's all in the record what they do there.  They're living
 6      there.  The fact that they're part of a recovery program
 7      doesn't matter.  It has no bearing on anything, doesn't
 8      make this a business operating out of that house.  Okay?
 9      Because that's not the activity occurring on that
10      property.  A business owns the house.  A business is
11      providing services to people who live there, but not at
12      the property.  That's the key.
13           What's happening on the property?  So as a
14      government, as a local government and zoning, the whole
15      purpose of zoning is the police power, right, to protect
16      the public health, safety, and welfare.  What on earth and
17      how is this possibly harming the public health, safety, or
18      welfare when you have five or fewer unrelated people
19      living together in a single-family home, eating, sleeping,
20      dinning, and bathing there?  How is that in any way an
21      affront to the public health, safety and welfare?
22           So I think you can see the case law and you can see
23      the facts.  You can read through it.  Other cities have
24      been -- you know, been found to have violated federal law
25      because of this exact thing, at least state law.  So I
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 1      would ask you to take a look at that.

 2           Now, Mr. Pacheco opened up with this comment about I

 3      was factually incorrect about Mr. Hoelker.  Well, if you

 4      look at R, Tab R, this is what -- it says Item 1.  This is

 5      the record of proceedings from the June 8th, 2020 Board of

 6      Zoning Appeals.  It says, Chair Joe Hoelker called the

 7      regular meeting of the Board of Zoning to order at 7:26

 8      p.m. on Monday, June 8th, 2020, requesting a roll call of

 9      members present.  Joe Hoelker along with three other

10      members.

11           Now, if you're recused from the vote, he was present

12      at the meeting.  That's enough.  I've advised many cities,

13      and I advised City of Cincinnati when I was the chief land

14      use attorney there, if you have a conflict of interest,

15      you get up and leave.  You're not present at the meeting.

16      You're gone from the meeting.  And I think you've probably

17      been advised of that as well.  So he was present at the

18      meeting.  Okay?  Yet he had ginned up the neighbors with

19      emails, saying, let's shut this down in your neighborhood.

20           How is that fundamentally fair for my client to come

21      and ask for relief when that kind of stuff is going on?

22      It's just not.  And even if it's not technically some

23      conflict, it really stinks.  It appears as one.  And you

24      should be avoiding that as well.

25           So to just include here -- just take a look through
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 1      my notes for a second.  There's no requirement in the

 2      zoning code for how long you have to live anywhere.  There

 3      isn't.  There is no requirement in the zoning code for --

 4           (Audio equipment buzzing.)

 5           That's weird.

 6           -- except to be living in the single-family home as a

 7      household, which the residents of Classic Drive meet that

 8      definition squarely.  The rest of this is a red herring,

 9      essentially.  It's gobbledegook.  I mean, all the things

10      Mr. Pacheco keeps talking about having to do with people

11      not being able to have guests has nothing to do with

12      anything.  The zoning code doesn't say to be a

13      single-family residence you have to allow people to have

14      guests.  Doesn't say that.

15           We're looking specifically at the language of the

16      zoning code.  You have a very broad definition of

17      household, a very broad definition of single family, and

18      this isn't an affront to anyone, what's going on on this

19      property.

20           The fact that it's owned by a business changes

21      nothing.  It's not being used as a business.  There's no

22      nursing care.  I ask you to look at the affidavit, look at

23      the facts carefully, read the case law to see how other

24      cities have dealt with this, and I think you'll conclude

25      that the City is overreaching here.  And I believe it's
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 1      violating the constitution, the FDA -- I'm sorry, the FHA,

 2      and the ADA.

 3           And we ask for you to overturn the City's orders and

 4      the BZA's upholding of the orders.  That's all I have.

 5      Thank you.

 6           MR. SIRKIN:  Mr. Pacheco, I guess the best thing we

 7      can do here is let you both make your --

 8           THE CLERK:  Can you take your mask off?

 9           MR. SIRKIN:  Oh, I'm sorry.  I'm thinking here.  Do

10      you have any rebuttal or closing argument?  I wanted

11      everybody to say everything they want to say before we

12      open it up for any questions.  Do you have anything you'd

13      like to say?

14           MR. PACHECO:  Did you hear the word "exclusively"?

15           MR. SIRKIN:  I'm sorry?

16           MR. PACHECO:  I'm still waiting to hear the word

17      "exclusively."  Thanks.

18           MR. SIRKIN:  Mr. Suder.

19           MR. SUDER:  Exclusively.  I forgot to mention that.

20      They're not doing anything else on the property.  We

21      mentioned already -- I mentioned no nursing care.  There's

22      nothing happening on that property that is any different

23      than any other single family house in Blue Ash.  The

24      makeup of the people might be different, their disability

25      might be different.
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 1           They're not doing anything there that's any

 2      different.  This isn't a clinic.  It's not a business.  It

 3      is exclusively for this household.  The household changes.

 4      It does.  There's no law against that.

 5           Yes, it is exclusively for a single-family household.

 6      Thank you.

 7           MR. SIRKIN:  Well, Council, does anybody have any

 8      questions for Mr. Suder or Mr. Pacheco?

 9           MR. CAPELL:  I'll have some questions.  I have one

10      question for Mr. Pacheco.  Under the Blue Ash zoning code

11      a residential group home would be permitted with

12      conditions in this area, so, I mean, what are you really

13      saying is the legal difference between this property and

14      the residential group home that could -- that could go

15      into a R-2 district?

16           MR. PACHECO:  Well, if I recall correctly, a

17      residential group home has six.  They don't have six.  So

18      it wouldn't apply at all to them.  The only way, under the

19      zoning code, they have to be a single-family dwelling, and

20      they're not, for all the reasons I've argued.  So that

21      doesn't apply because they only have five folks there.

22           MR. CAPELL:  Okay.  And then some questions for

23      either Mr. Suder or anyone on his team.  And before I ask

24      my first one, I'll just say, like if you wanted to say

25      anything about my prior question, you're certainly welcome
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 1      to.

 2           MR. SUDER:  No, that's my understanding is that we

 3      haven't applied --

 4           THE COURT REPORTER:  I'm sorry.  Can you repeat that?

 5      I didn't hear you.

 6           MR. SUDER:  I'm sorry.  It's my understanding that we

 7      have not applied to be a group home and we do not fall

 8      into that definition at this time.

 9           MR. CAPELL:  Okay.  Thank you.

10           So then a few questions on just the nature of the

11      residency there.  Like if I was to rent out my -- either

12      my full condo or maybe my spare bedroom there, undoubtedly

13      I would have the person sign some kind of document,

14      probably a rental agreement, that would designate the

15      length of the rental.  So like what would be the

16      equivalent piece of paperwork that somebody who lives at

17      this location signed that makes them a resident there?

18           MR. SUDER:  I'd have to refer you to Mr. Whitehouse.

19           MR. PACHECO:  Hold on.  If we're going to let

20      Mr. Whitehouse answer, then we're going to put him under

21      oath and then I may ask him questions.

22           MR. SUDER:  That's fine.

23                         J.B. WHITEHOUSE

24 of lawful age, a witness herein, being first duly sworn as

25 hereinafter certified, was examined and testified as follows:
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 1              J.B. WHITEHOUSE - DIRECT EXAMINATION

 2           THE WITNESS:  Can you repeat the question?  I'm

 3      sorry.

 4 BY MR. CAPELL:

 5      Q.   Yes.  So basically, if I was renting my condo out or

 6 spare bedroom I have, I would undoubtedly have the person I'm

 7 renting to sign some kind of document that illustrates the --

 8 the length of the stay and maybe some other conditions.  So

 9 what's like the equivalent piece of paperwork or document that

10 would make one of the people living there a resident there?

11      A.   I believe that the closest equivalent that we would

12 come to in relation to the documents that are signed upon

13 admission to our facility would be an admissions agreement that

14 states the specific properties that individuals may or in a

15 specific -- specific situation go to when entering our program.

16      Q.   Okay.  And what specifically is it that determines

17 what is their first day of residency there and then what is

18 their final day of residency there?

19      A.   There's a lot of factors that go into that.  And I'm

20 going to say willingness is one.  Two is insurance coverage.

21 Three is -- those are the two biggest, to be quite frank, and

22 then also behavior in relation to how they act in the program

23 in and of itself, if it's in compliance to our rules and

24 regulations and policies.

25      Q.   Okay.  And then --
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 1      A.   I would like to -- actually, I would like to state

 2 something else.  In relation to residential treatment in other

 3 single-family residential homes that we have within the Greater

 4 Cincinnati area, in the first year of operation the average

 5 length of stay was 75 days.  So the longest was about six

 6 months living with us.  The shortest was about five days.  On

 7 average it was 75.

 8      Q.   Okay.  The next -- that may answer much of my next

 9 question.  Just as it relates to this specific location, what

10 is the range of the length of stay?

11      A.   So as it's sworn on the affidavit, we no longer offer

12 services of nursing care or withdrawal management or

13 detoxification service, which is actually a synonym for one

14 another.  Detoxification and withdrawal management are the same

15 thing.  So the average length of stay as of today, right now,

16 would fall under the quote that I just gave you.  Typically

17 it's anywhere from 30 to 90 days.

18           MR. CAPELL:  Okay.  And then I have one question

19      which would undoubtedly go to Mr. Suder.  So I'm reading

20      off of -- it would either be page 29 on the pdf or what's

21      listed as page -- or what's listed as page 24 on the

22      document.  I'm kind of going off the top of it.  So this

23      is referring to Revised Code 5119.341 and what you're

24      claiming allows them to be there.  So then if we go to the

25      indented part, which is quoting from -- do you need me to
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 1      slow down for a second?

 2           MR. SUDER:  No, I'm just going to catch up with you

 3      here.

 4           MR. CAPELL:  You guys, I would like you to look at

 5      the paperwork if you have that there.

 6           MR. SUDER:  Yeah.  Which page?  I'm sorry.

 7           MR. CAPELL:  So it would be listed as page 24 in the

 8      packet you submitted to us.  And if you have the

 9      computerized one, it's page 29 of the pdf but you've got

10      the pad there.

11           MR. SUDER:  Okay.

12           MR. CAPELL:  So the indented part that's quoting from

13      the revised code itself states -- I'll just read the

14      question.  It says, any person may operate a residential

15      facility providing accommodation and personal care

16      services for one to five unrelated persons and licensed as

17      a residential facility.

18           Then if we turn to page 25, towards the bottom you're

19      also stating then, but revised code 340.034 specifically

20      exempts recovery homes from Ohio MHAS license

21      requirements.  So I guess what I'm wondering, when I read

22      those two and put them together, is -- or is the claim

23      that they -- that we have to allow it because they're

24      licensed as stated on page 24, or are we saying -- are you

25      saying then that they aren't going to have a license
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 1      because it's not required, as stated at the bottom of page

 2      25?

 3           MR SUDER:  They do not have a license because it's

 4      not a residential care facility, a licensed residential

 5      care facility under Ohio law.  So that is not what they

 6      are providing.  So there's no license.

 7           The type of residential recovery facility is not

 8      licensed under Ohio law.  It is certified.  And you have

 9      the certificates in here, but it is not licensed like a

10      residential care facility.  If we were licensed as a

11      residential care facility, we'd be exempt from the zoning.

12           MR. WHITEHOUSE:  Can I comment on that and clarify

13      because it seems -- it can be kind of confusing.

14           MR. CAPELL:  Yeah.  Sure.

15           MR. WHITEHOUSE:  The licensure that Mr. Pacheco is

16      referring to, in relation to your question, actually

17      refers to housing as a residential licensed facility,

18      which is specifically for developmentally disabled.  In

19      relation to substance use disorder under OMHAS, which is

20      Ohio Mental -- Mental -- OMHAS, which is Ohio Department

21      of Mental Health Disorders and Substance Use Disorders,

22      there is no certification -- or no licensure in terms of

23      being able to carry out residential treatment for

24      substance use disorders or co-occuring mental health

25      disorders, which is what we do.
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 1           There are certifications.  We have all of them there
 2      in front of you.  But there is no license that goes into
 3      specifically residential treatment for the type of
 4      programming -- the type of program that we -- the type of
 5      programming that we offer.  So the license that is being
 6      referred to by Mr. Pacheco, and I think you just referred
 7      to in that, specifically goes for developmentally disabled
 8      individuals, which is not what we are whatsoever.
 9      Therefore we cannot obtain that license.  Does that clear
10      it up?
11           MR. CAPELL:  Okay.  And that was my last question.
12           MR. PACHECO:  Mayor, I've got a couple.  He did
13      testify under oath, and am I going to cross-examine him or
14      am I --
15           MR. SIRKIN:  We said everybody is going to get a
16      chance to say whatever you want to say.
17           MR. PACHECO:  Okay.  Good.
18               J.B. WHITEHOUSE - CROSS-EXAMINATION
19 BY MR. PACHECO:
20      Q.   Then, Mr. Whitehouse, you signed an affidavit, I
21 believe it was September 30th, saying that HCBTS is not
22 providing residential care; is that correct?
23      A.   Not at that facility.
24      Q.   I'm sorry?
25      A.   Not at that facility.
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 1      Q.   Not at that facility.

 2      A.   Or at that location, 4365 Classic Drive.

 3      Q.   So in January when you were cited, HCBTS was

 4 providing nursing care, correct?

 5      A.   We did at that time, yes.

 6      Q.   Okay.  And relative to patient care, it began in

 7 January, correct?

 8           THE WITNESS:  Is that correct?

 9           MR. SUDER:  I can address that.

10           MR. PACHECO:  Just a second.  I'm asking questions.

11           MR. SUDER:  You're asking is the --

12           MR. PACHECO:  I'm asking does he know --

13           THE COURT REPORTER:  You're going to have to do it

14      one at a time if you want it in the record.

15           MR. SIRKIN:  We're kind of going back and forth with

16      cross-examination rebuttal.  So I think let him finish

17      with J.B., and then you can have your turn as long as you

18      want.

19           MR. SUDER:  Okay.

20 BY MR. PACHECO:

21      Q.   Take a look, if you would, please, Mr. Whitehouse, at

22 exhibit -- you don't -- do you believe that the appeal was --

23 do you know when the appeal was filed?  Was that in February?

24      A.   Are you asking that?  I do not.

25      Q.   You don't know.  All right.  The record is clear.
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 1 You don't know when the appeal was filed.  You would agree that

 2 the BZA hearing occurred on June 8th, correct?

 3      A.   Right.

 4      Q.   And it would have been signed long before June 8th in

 5 order to have the BZA hearing on June 8th, correct?

 6      A.   Correct.

 7      Q.   And you just signed an affidavit on September 30th

 8 saying residential care wasn't being provided, correct?

 9      A.   That is correct.

10      Q.   And that would have been after -- after the BZA

11 hearing, correct?

12      A.   Correct.

13      Q.   And it would have been after the citation, right?

14      A.   Correct.

15      Q.   Nothing further.  Oh, I'm sorry.  I do have one more.

16 You said that HCBTS is not providing nursing care services

17 anymore.

18      A.   I said they're not providing at that location.

19      Q.   I understand.  I heard you.

20           MR. PACHECO:  If you would, pass that down, please.

21 BY MR. PACHECO:

22      Q.   So, Mr. Whitehouse, this is the same -- well, this is

23 the websites that we printed off, and they're not perfect.  I

24 grant you they're cut, and I grant you that.  But we printed

25 these off, top left-hand corner, October 5th, 2020.  Do you see
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 1 that, top left-hand corner of the first page?

 2      A.   Yes.

 3      Q.   Okay.  So this is about a week after you signed your

 4 affidavit, correct?

 5      A.   Yes.

 6      Q.   All right.  And I think I know what your answer is

 7 going to be --

 8      A.   Okay.

 9      Q.   -- but if you look at page -- you would agree the

10 first page says Cincinnati Drug and Alcohol Detox and Treatment

11 Programs, correct?

12      A.   It does say that, yes.

13      Q.   And then it does say -- on page 2 it refers to detox,

14 correct?

15      A.   Yes.

16      Q.   All right.  And then page 6, if you count them -- at

17 the bottom, it says 2 of 4.

18      A.   I see it again.

19      Q.   You see that.  Okay.  And it talks about Hotel

20 California by the Sea Cincinnati, it's got all these

21 accommodations, and again, it's got detox and withdrawal

22 management treatment provided; is that correct?

23      A.   It is correct.

24      Q.   Okay.  And then I think you already said you don't

25 have a license under 5119.341 to operate a residential
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 1 facility, correct?

 2      A.   I don't have that information, no.

 3      Q.   Okay.  You don't --

 4      A.   I don't have it all memorized, no.

 5      Q.   You don't believe you have one, correct?

 6      A.   I have a certificate and licensure to carry out

 7 withdrawal management --

 8           THE COURT REPORTER:  I'm sorry, you've got to do it

 9      in the microphone.

10      A.    I have a certification issued by the Ohio Department

11 of Mental Health and Substance Use Disorders to be able to -- a

12 certification, which is the only thing they actually offer in

13 relation to the kind of program that we are, to carry out

14 withdrawal management, detoxification, residential treatment

15 services and a myriad of others.

16      Q.   The only certifications that you provided, you've

17 already provided to council, correct?

18      A.   I will refer to my attorney.  I would assume that's

19 correct.

20           MR. PACHECO:  All right.  Thank you.  I have nothing

21      further.

22           THE WITNESS:  Can I ask a question?

23           MR. SUDER:  No.

24           THE WITNESS:  No.

25           MR. SIRKIN:  I think as a witness here, we'll let
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 1      him --

 2           THE WITNESS:  I'm just wondering what the relevancy

 3      of us continuing to do detox in that question was.

 4           MR. SIRKIN:  Fair.

 5           MR SUDER:  I want to bring to your attention, because

 6      Mr. Pacheco raised it, sorry, relative to the changing

 7      facts, there has been a material change of facts in this

 8      case.  I don't understand.  In no case I've ever been a

 9      part of is the case intended to be stagnant, to be a

10      snapshot in time, and where nothing can ever change and

11      you have to prosecute this one set of facts from -- well,

12      this one specific period of time for all eternity.  That

13      doesn't make any sense.  This case is essentially moot.

14           And that's what I was saying to Mr. Pacheco in Tab P

15      in my letter, July 27th, 2020.  Mr. Pacheco and I were

16      talking about this very appeal.  And my client informed

17      me, hey, there's been a material change in the facts in

18      this case; we're not providing nursing services anymore on

19      this property.

20           Huh.  I think we've got this resolved.  So I sent a

21      letter to Mr. Pacheco.  You can see it on -- on letter --

22      Exhibit letter P.  My client has informed me that

23      effectively immediately no nursing care of any kind will

24      occur on the property.  My client maintains his position

25      that it's using the property as a single family.  I asked
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 1      Mr. Pacheco and the City to rescind the order.  Because

 2      this material fact that may have been in existence when

 3      the order was issued is no longer, why wouldn't the City

 4      rescind the order.  I said, fine, rescind the order,

 5      reissue it under the new facts if you want.  We'll go back

 6      to the BZA.

 7           But the facts have changed.  A material fact has

 8      changed.  And no, it's not a snapshot in time and we have

 9      to live with the set of facts from the day that the order

10      was issued for all eternity.  No.  This case is

11      essentially moot.  It needs to be rescinded because one of

12      the main facts that supposably, according to Mr. Pacheco

13      and the City, makes this not a single-family house, the

14      provision of nursing services, no longer exists.

15           So why are we even here, is my question.  That's what

16      my letter for July 27th -- dated July 27th to Mr. Pacheco

17      was all about.  I would ask you to read that.  Because I

18      was essentially saying, rescind the order, let's be done

19      with this.  There's no nursing services.  Or at the very

20      least, reissue it on whatever other grounds you might

21      have, and then we'll go back through the process.

22           That's all I have on that.  Thank you.

23           MR. JHAVERI:  You mentioned before with respect to --

24      I'll ask the question, how many people do you serve?

25           MR SUDER:  On the property?
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 1           MR. JHAVERI:  On the property.

 2           MR. SUDER:  Less than five.

 3           MR. WHITEHOUSE:  It's five or less.

 4           MR. SUDER:  Five or less.

 5           MR. JHAVERI:  And do you -- do you get paid for these

 6      services, whether from the client or from the government

 7      or from wherever it comes, but do you get paid?

 8           MR. SUDER:  I'll have to refer to Mr. Whitehouse on

 9      that question.  If you would come up and answer it.

10              J.B. WHITEHOUSE - DIRECT EXAMINATION

11           MR. WHITEHOUSE:  Do we get paid from them living

12      there?

13 BY MR. JHAVERI:

14      Q.   Living there, services that you provide.

15      A.   We get paid for services that we provide as part of
16 their treatment program.
17      Q.   You do get paid, right?

18      A.   We get paid for the services provided as part of
19 their treatment program.
20           MR. JHAVERI:  Okay.  Thank you.  That's all I have.

21           MR. LEET:  Mr. Suder, I just want to correct you.

22      Joe walked out of that meeting.  You said he was present.

23      He walked out after he recused himself.

24           MR SUDER:  Okay.  I was just going off this document.

25      I apologize.
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 1           MR. LEET:  You were here, also.  So you should have

 2      seen that.

 3           Second thing.  You bring up this is a single-family

 4      residence.  A single-family residence doesn't have --

 5      doesn't have people coming in and out all the time.  This

 6      is in a neighborhood.  A neighborhood is where the

 7      neighbors know the neighbors.  And you can't know somebody

 8      if they're only there for seven days.  Would you agree to

 9      that?

10           MR SUDER:  No.

11           MR. LEET:  You would not agree --

12           MR SUDER:  I don't know what neighborhood you're

13      talking about, but neighborhoods are transient now.

14      People move in and out.

15           MR. LEET:  I don't believe --

16           MR SUDER:  I don't know my neighbors.  Do you know

17      all your neighbors?

18           MR. LEET:  I do.

19           MR SUDER:  I don't even speak to half my neighbors.

20           MR. LEET:  Well, I'm sorry for your --

21           MR SUDER:  The point is you have to be able to speak

22      and know your neighbors.  That's absolutely

23      discriminatory.  What you're saying is discriminatory.

24           MR. SIRKIN:  Let's talk one at a time.

25           MR. SUDER:  Let's talk about the zoning code.  That's
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 1      way beyond the pale.
 2           MR. LEET:  Your opinion.  So now is there a price
 3      difference -- and this may be for Mr. Whitehouse.
 4              J.B. WHITEHOUSE - DIRECT EXAMINATION
 5 BY MR. LEET:
 6      Q.   Is there a difference for drug treatment and/or
 7 alcohol treatment?
 8           MR. SUDER:  You'll have to ask Mr. Whitehouse.
 9           MR. LEET:  That's what I did.
10      A.   No.
11      Q.   So, Mr. Whitehouse, let's say a heroin addict comes
12 in and he stops today.  Can he get his methadone drink at the
13 home tomorrow?
14      A.   We don't offer that.
15      Q.   Can he get any treatment at the home tomorrow?
16      A.   At this specific property we're talking about?
17      Q.   Correct.
18      A.   No.
19      Q.   No.  So where would that --
20      A.   He would go to a withdrawal management or
21 detoxification facility that we have --
22      Q.   So he --
23      A.   -- but it is elsewhere.
24      Q.   He would never have any treatments at all at the home
25 other than, say, counseling?  No drug treatments, no
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 1 therapeutics?

 2      A.   So I'm kind of confused.  You're asking me if a

 3 heroin addict stopped today, would they be in that house.  The

 4 answer is no.

 5      Q.   Tomorrow?

 6      A.   Okay.  No.

 7      Q.   Okay.  Now, second, is this home, this -- is this

 8 home over on Classic Drive a franchise of Hotel California by

 9 the Sea?

10      A.   Is it a franchise of Hotel California by the Sea?

11 It's part of the Hotel California by the Sea Cincinnati's

12 facility here in Cincinnati.

13      Q.   Then why is the home listed as Classic Drive, LLC?

14      A.   I'm not the owner of the property, nor the owner of

15 Hotel California by the Sea.  I don't know the answer to that

16 question.

17      Q.   So you're telling me Hotel California owns the home

18 and you just work there, but you don't know why it's called

19 Classic Drive, LLC instead of Hotel California by the Sea?

20      A.   I'm the program director.  I direct the program.  I

21 helped build the program.  But I do not have the information as

22 relates to purchasing the property, specifically the one you're

23 mentioning, as to who bought it, what company.  I just don't --

24 I don't have that information.

25           THE COURT REPORTER:  I'm sorry, Mr. Mayor, I cannot



Page 52
 1      hear.

 2           MR. SIRKIN:  I said --

 3           MR. LEET:  That's all for this time.

 4           MR. SIRKIN:  -- I think we're getting way off the

 5      main subject, which is pretty straightforward.  If nobody

 6      else has anything to say.  Katie.

 7              J.B. WHITEHOUSE - DIRECT EXAMINATION

 8 BY MS. SCHNEIDER:

 9      Q.   I have a question.  And part of it's probably for you

10 and then part of it is probably for you.  So I've heard mixed

11 information about the time of stay.  So in the BZA minutes it

12 said the average length of stay was 7 to 21 days.

13      A.   That's for detoxification with no meds.

14      Q.   And then the 30 to 90 days?

15      A.   Residential treatment.

16      Q.   And those are both in the same house or are some

17 people --

18      A.   No, they're not.  They're completely separate.

19      Q.   Okay.  So Classic Drive, clarify.  What's the

20 average?

21      A.   As of today, it would fall under the average of

22 anywhere from 30 to 90.

23           MS. SCHNEIDER:  Okay.  Then that probably makes my

24      next question a moot point.  If the 7 to 21 days applied,

25      I believe at the end of last year, there was -- didn't
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 1      council prohibit short-term rentals of less than 30 days?

 2      Would that not apply in this case?

 3           MR. PACHECO:  Yeah, I -- I don't know --

 4           THE COURT REPORTER:  Mr. Pacheco, Mr. Pacheco, a

 5      little louder.

 6           MR. PACHECO:  Ms. Schneider, I don't know the answer

 7      to the question, so I don't want to just pipe off and then

 8      be bound by that, so I'm just not sure.  But I think the

 9      answer would be that that would be something to look at,

10      but I don't have a good answer for you.

11           MS. SCHNEIDER:  Okay.

12           MR. PACHECO:  The point of it is, 7 to 21, during the

13      BZA hearing, that's, again, the relevant citation period.

14      That's the relevant period of time.  The relevant period

15      of time is when cited.

16           And also this gets lost.  Even if they're not

17      providing nursing care.  It's skilled nursing care.  We

18      haven't heard what that is yet.  We haven't talked about

19      any of that.

20           More importantly, we still don't have the residential

21      license that is required under 5119.341.  They can say

22      they don't need it.  Let's be very clear what we're

23      talking about.  They can operate whatever they want under

24      whatever certification they want.  Doesn't matter.  What

25      matters is, the only way they get the state exemption --
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 1      under 5119.341 there's no exemption for recovery housing
 2      and there's no exemption for a community addiction
 3      services provider.  If they don't have that license, it
 4      doesn't matter whether they provide nursing care or not.
 5      They need both under 5119.341.  They don't have that
 6      license.
 7           MR. SIRKIN:  We're getting a little redundant.
 8           MR. SUDER:  That's false.  If I may, Mr. Mayor, I'd
 9      ask you to please just focus on the language of the zoning
10      code.  You have a very broad definition of single-family
11      dwelling.  It is not -- do not -- please refrain from
12      adding your own sort of view of the world into this
13      language because a court of law isn't going to do that.
14      You don't have to know your neighbors.  This isn't
15      Mayberry in the 1950s.  Okay?  That's not what single
16      family means anymore and your code identifies it.
17           People don't have to be related.  They don't have to
18      be blood related, they don't have to be married, none of
19      that stuff from way back -- it's no longer legal -- is in
20      your zoning code.  Look at your zoning code.  It's very,
21      very clear and broad.  I would -- I think it's very
22      dangerous when you start putting your own view of the
23      world into the law because the court isn't going to do
24      that.  Thank you.
25           MR. SIRKIN:  Thank you.  All right.  Unless anyone
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 1      has any more questions, my suggestion is going to be that

 2      as we are, my opinion, kind of a jury, that we go into

 3      executive session, discuss this, if we have any more

 4      questions after executive session, we can come back out

 5      and we can ask them.  We've got a lot of information that

 6      we've had for a week or two and they answered a lot of

 7      questions tonight, so...

 8           MR. CAPELL:  One question I have.  Is this a

 9      permitted reason to go into executive session?

10           MR. SIRKIN:  Yes.

11           MR. PACHECO:  Well, you're not going into executive

12      session.  It's a quasi-judicial hearing, you can call it

13      whatever you want.  You're allowed to --

14           MR. CAPELL:  So we can take a recess?

15           MR. PACHECO:  Mr. Suder can weigh in, but this is a

16      quasi-judicial hearing so 121.22 doesn't apply anyway.

17      The answer is yes, you can go into --

18           MR SUDER:  Mr. Pacheco just admitted it.

19           MR. PACHECO:  I'm giving an opinion, Mr. Suder.  Do

20      you want to give your opinion?

21           MR. SUDER:  No.

22           THE COURT REPORTER:  I'm sorry, can you go to the

23      microphone?  I can't hear you when you're this far back.

24           MR. PACHECO:  He asked a question and I gave him what

25      I think --
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 1           MR. SUDER:  You gave your opinion.

 2           MR. PACHECO:  Yes.  Thank you.

 3           MR. SIRKIN:  I would entertain a motion from someone

 4      to go into executive session.

 5           MR. CZERWONKA:  So moved.

 6           MR. SIRKIN:  Do I have a second?

 7           MS. COLE:  Second.

 8           MR. SIRKIN:  We need to have a roll call, I believe,

 9      Jamie, correct?

10           THE CLERK:  Yes.  Councilman Jeff Capell?

11           MR. CAPELL:  No.

12           THE CLERK:  Councilwoman Cole?

13           MS. COLE:  Yes.

14           THE CLERK:  I'm sorry.

15           MS. COLE:  Yes.

16           THE CLERK:  Yes.  Councilman Czerwonka?

17           MR. CZERWONKA:  Yes.

18           THE CLERK:  Vice Mayor Jhaveri?

19           MR. JHAVERI:  Yes.

20           THE CLERK:  Councilman Leet?

21           MR. LEET:  Yes.

22           THE CLERK:  Councilwoman Schneider?

23           MS. SCHNEIDER:  Yes.

24           THE CLERK:  Mayor Sirkin?

25           MR. SIRKIN:  Yes.
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 1           THE CLERK:  Six yeses.  One no.

 2           (A recess was taken from 8:23 p.m. to 8:38.)

 3           MR. SIRKIN:  Okay.  Do I have a motion to bring us

 4      out of executive session?

 5           MR. CZERWONKA:  So moved.

 6           MS. COLE:  Second.

 7           MR. SIRKIN:  Let's do our roll call, Jamie.

 8           THE CLERK:  Councilman Capell?

 9           MR. CAPELL:  Yes.

10           THE CLERK:  Councilwoman Cole?

11           MS. COLE:  Yes.

12           THE CLERK:  Councilman Czerwonka?

13           MR. CZERWONKA:  Yes.

14           THE CLERK:  Vice Mayor Jhaveri?

15           MR. JHAVERI:  Yes.

16           THE CLERK:  Councilman Leet?

17           MR. LEET:  Yes.

18           THE CLERK:  Councilwoman Schneider?

19           MS. SCHNEIDER:  Yes.

20           THE CLERK:  Mayor Sirkin?

21           MR. SIRKIN:  Yes.

22           THE CLERK:  Seven yeses.

23           MR. SIRKIN:  Does anybody on council have any more

24      questions or comments?  I would entertain a motion on this

25      issue.
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 1           MR. CZERWONKA:  I would like to make a motion to
 2      uphold the BZA board's decision and to deny this appeal.
 3           MR. SIRKIN:  Do we have a second?
 4           MS. COLE:  I'll second.
 5           MR. SIRKIN:  Let's do a roll call on this one, too.
 6           THE CLERK:  Councilman Capell?
 7           MR. CAPELL:  Yes.
 8           THE CLERK:  Councilwoman Cole?
 9           MS. COLE:  Yes.
10           THE CLERK:  Councilman Czerwonka?
11           MR. CZERWONKA:  Yes.
12           THE CLERK:  Vice Mayor Jhaveri?
13           MR. JHAVERI:  Yes.
14           THE CLERK:  Councilman Leet?
15           MR. LEET:  Yes.
16           THE CLERK:  Councilwoman Schneider?
17           MS. SCHNEIDER:  Yes.
18           THE CLERK:  Mayor Sirkin?
19           MR. SIRKIN:  Yes.
20           THE CLERK:  Seven yeses.
21           MR. SIRKIN:  I want to thank you for giving us
22      a lot of information, answering every question and for
23      the most part being very kind and letting each other
24      talk.
25           MR. SUDER:  Thank you all for your time.  I
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 1      appreciate it.
 2           MR. SIRKIN:  Thank you, Mr. Suder.
 3

 4

 5                              - - -
 6               Proceedings concluded at 8:40 p.m.
 7                              - - -
 8
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 1                      C E R T I F I C A T E
 2           I, S. Diane Farrell, RDR, CRR, the undersigned, a
 3 court reporter for the State of Ohio, do hereby certify that at
 4 the time and place stated herein, I recorded in stenotypy and
 5 thereafter had transcribed into typewriting under my
 6 supervision, the foregoing 59 pages, and that the foregoing is
 7 a true, complete and accurate report of my said stenotype
 8 notes.
 9

10

11                               ___________________________
12                               S. Diane Farrell, RDR, CRR
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